Hearing Archives :Committee on Ways & Means :: U.S. House of Representatives :

COMMTTEE SCHEDULE  WHAT'S NEW  ABOUT THE COMATTEE HEWS LK

Page 1 of 2

o .

e
.;’. e
o L8

ki, {

R ’Wﬂf&ﬁum@‘,‘-mu o hﬂn}ﬂm R brezitaliog

COMRITTEE PUBUCATIONS WS H COMMITTEES LIS CONTACT |

+ EMAIL SIGNUP * HEARING ARCHIVES 7

Email Address >

* SEARCH

Search ;4

% COMMITTEE ACTION - LIVE

Click Here tq View Committee

Proceedings Live

H.R. 3200. “America’s
Affordable Health Choices
Act”

Health Care
Reform

H.R.-7327 “‘Pension
Relief and Technical
Corrections”

“The American
Recovery and
Reinvestment Plan™

Request for Written
Comments on
Additional
Miscellaneous Tariffand
Duty Suspension Bills

H.R. 7060, “Renewable
Energy and Job
Creation Tax Act of
2008”

Tax Legislation in the
110th Congress

Information on
Extending
Unemployment Benefits

[

President Signs SCHIP
8ill Into Law
President Barasy M

Progratn Reauthonzation
Act on February 4. 2000

The American Recovery

LCovEry GOV and Reinvestment Act
\isirsemis  YOu: Mancy al ‘Work

Necessany Step i

£l

i:-? = Heaith Care Refosun

F Reformirg Heakh Care 15 3
¥

Repudging Our Economy

Commitea on YWwWays ang
teans Intemshio
Opgortumties

http://waysandmeans.house.gov/hearings.asp?formmode=view&id=4026 & keywords=Alvin...

% SPECIAL FEATURES

Obamasgns H R 2 the
Chiren’s Heakth insurance

Internship Qpportunitics

Printer Friendly Version

Fairfax, Virginia 22931
July 19, 2005

Mr. Chairman and other Members of the Subcommittee on Oversight

Alvin Brown and Associates is a tax law firm specializing in IRS issues and problems. | had a 25 year career in the Office of the IRS
Chief Counsel. In my current tax practice | have tax retum preparer clients {"Preparers”) who have been or are presently being
examined by the IRS. Some of my Preparer clients are under under IRS criminal investigation. | have some first-hand insight into
the problems of the Preparers, the reasons for the examination, and how the IRS conducts their investigations and brings fraud
charges in most of the situations.

The most important fact that | can give this Committee from my personal experience is that the Preparer technical knowledge of the
tax law and procedures is grossly inadequate. There are no statutory, educational, or experience requirements for any person to
qualify as a "Tax Return Preparer.” Some Preparers barely know the English language and their English communication skills are
poor: some do not have technical skills to work with software. These Preparers are not attorneys, accountants or enrolled agents. |t
is my personal opinion that the problems that Preparers get into with the IRS are caused by their lack of training and tack of
knowledge which correspondingly results in the negligent preparation of U.S. tax returns. Preparers are not required to be licensed
by the IRS. Any person who is not a minor can become a tax retum preparer without any qualifications to engage in the business of
tax return preparation, including incarcerated felons. There is no requirement for any tax return preparer to even warn a customer of
their lack of knowledge or training. It follows that excessive error will occur in the preparation of tax retums by unqualif.ed and
inexpetienced Preparers. As one might expect, incompetent. inexperienced and untrained Preparers have been the cause of
negligently filed tax returns thereby causing a significant negative impact on tax revenue.

It is my opinion that basic educational/experience requirements will eliminate a large amount of tax return preparer negligence.
There are standards for Enrolled Agents (those who qualify to represent taxpayers before the IRS). It makes sense to provide
qualifying standards for those who which to become professional tax return preparers.

t also believe that the Internal Revenue Service should be charged with the responsibility of formutating a licensing requiremerntin
order to permit individuals to practice as professionat Tax Retumn Preparers.

My personal experience in representing retumn Preparer clients is that their errcrs asise from negligence - not from fraud. The IRS,
appropriately, is aggressive in investigating tax return preparers. | respect that effort and encourage that effort. But there is a vesy
obvious difference between "negligence™ and “fraud” - and is very easy for the IRS to spin negligence into fraud. In any investigation
of a tax return preparer, the IRS will always ask the preparer's customer whether the errors on their tax return were caused by

their (customer) input or the input of the tax return preparer. This question andthose like it are quite intimidating to the customer. If
the customer says: "Yes, that is my number or data," that person (in his ownmind)is likely to think that he will be charged with
"fraud” by the IRS Agent for providing erroneous data to the tax return preparer, for not having proper documentation, or because
they think they might be audited. On the other hand, if the customer says that the number or data was provided by the Preparer.
then the customer is not at risk. The Preparer will likely be charged with fraud by the RS if there are multiple customers who are
similarly intimidated by an IRS investigation who state that the data was sourced from the Preparer. Itis my personalopinion that
most of the tax return preparer investigations involve elements of IRS intimidation of the customers of the Preparer. Therefore, |
believe that the IRS should not be able to bring a fraud charge against a tax return preparer if the charge is based solely upon the
testimony of customers who are concemed about self-incrimination, the basis of their perceived “intimidation.” The problem of IRS
“intimidation” to customers who are not under investigation is very substantial. That intimidation results in the conversion of acts of
negligence into tax fraud cases in many instances. The Preparer is at a disadvantage if the data received from the customer to the
Preparer is communicated orally, because the source of the data used in the tax return cannot be traced.

In summary, { have the following observations and recommendations:

« A great deal of the distortions in tax determined by Preparers arises from negligence and lack of tax technicai training and
experience. The IRS can easily remedy the problem by licensing tax return preparers. In that licensing requirement. the IRS
can create the necessary standards and qualifications for licensing. The cost of that effort and the monitoring of that effort
can be covered by licensing fees. Since the [RS provides testing for Enrolled Agents, they can easily formulate appropriate
educationalfexperience requirements for tax return preparers. A licensing requirement will bring with it professional standards
and accountability. The reduction of negligence of return preparers will also reduce the amount of tax revenue lost by
negligence.

Fraud charges against tax return preparers should not supported if based solely upan testimony from customers. The _
customer appears to have a conflict of interest when confronted by an IRS Examiner because theyhave in their own minds
great concern about their own self-incrimination risk during the IRS interview — particularly in fraud cases. | have seen
cnminal charges brought with just five witnesses with significant conflict of interest pressures on the customers (e.g.. fr-aud,
loss of employment if a fraud charge is brought. and fear of audit). Although customer testimony is probative, that testimony
shoutd not be treated as conclusive evidence of fraud.

In order to reduce the IRS "intimidation" factor by the IRS to customers of tax return preparers, it would be helpful to be able
to identify the source of the data used in the tax returns at the time the tax returns are filed. This can be done with a few
questions in the tax returns to establish if all of the deductions, exemptions and credits be documented. If {here are any
estimated numbers, a question can be asked about who provided the estimates. Attachments can be required by the IRS for
explanations of undocumented data or estimates. Since the key question asked by an IRS Examiner to a Preparer customer
is whether the data was provided by the preparer (to document a fraud issue), that issue can be eliminated by having that
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House Committee on Ways and Means

Fairfax, Virginia 22931
July 19, 2005

Mr. Chairman and other Members of the Subcommittee on Oversight

Alvin Brown and Associates is a tax law firm specializing in IRS issues and problems. Ihad a 25 year
career in the Office of the IRS Chief Counsel. In my current tax practice I have tax return preparer
clients (“Preparers”) who have been or are presently being examined by the IRS. Some of my Preparer
clients are under under IRS criminal investigation. I have some first-hand insight into the problems of
the Preparers, the reasons for the examination, and how the IRS conducts their investigations and brings
fraud charges in most of the situations.

The most important fact that I can give this Committee from my personal experience is that the Preparer
technical knowledge of the tax law and procedures is grossly inadequate. There are no statutory,
educational, or experience requirements for any person to qualify as a "Tax Return Preparer." Some
Preparers barely know the English language and their English communication skills are poor; some do
not have technical skills to work with software. These Preparers are not attomeys, accountants or
enrolled agents. It is my personal opinion that the problems that Preparers get into with the IRS are
caused by their lack of training and lack of knowledge which ¢orrespondingly results in the negligent
preparation of U.S. tax retuns. Preparers are not required to be licensed by the IRS. Any person who is
not a minor can become a tax return preparer without any qualifications to engage in the business of tax
return preparation, including incarcerated felons. There is no requirement for any tax return preparer to
even warn a customer of their lack of knowledge ortraining. It follows that excessive error will occur in
the preparation of tax returns by unqualified and inexperienced Preparers. As one might expect,
incompetent, inexperienced and untrained Preparers have been the cause of negllgently filed tax retumns .
thereby causing a significant negative impact on tax revenue. °

It is my opinion that basic educational/experience requirements will eliminate a large amount of tax
return preparer negligence. There are standards for Enrolled Agents (those who qualify to represent
taxpayers before the IRS). It makes sense to provide qualifying standards for those who which to
become professional tax return preparers.

I also believe that the Internal Revenue Service should be charged with the responsibility of formulating
a licensing requirement in order to permit individuals to practice as professional Tax Return Preparers.

My personal experience in representing return Preparer clients is that their errors arise from negligence -
not from fraud. The IRS, appropriately, is aggressive in investigating tax return preparers. I respect that
effort and encourage that effort. But there is a very obvious difference between "negligence" and "fraud"
- and is very easy for the IRS to spin negligence into fraud. In any investigation of a tax return preparer,
the IRS will always ask the preparer’s customer whether the errors on their tax return were caused by
their (customer) input or the input of the tax return preparer. This question and those like it are quite
intimidating to the customer. If the customer says: "Yes, that is my number or data,” that person (in his
own mind) is likely to think that he will be charged with "fraud" by the IRS Agent for providing
erroneous data to the tax return preparer, for not having proper documentation, or because they think
they might be audited. On the other hand, if the customer says that the number or data was provided by
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the Preparer, then the customer is not at risk. The Preparer will likely be charged with fraud by the IRS
if there are multiple customers who are similarly intimidated by an IRS investigation who state that the
data was sourced from the Preparer. It is my personal opinion that most of the tax return preparer
investigations involve elements of IRS intimidation of the customers of the Preparer. Therefore, |
believe that the IRS should not be able to bring a fraud charge against a tax return preparer if the charge
is based solely upon the testimony of customers who are concemed about self-incrimination, the basis
of their perceived “intimidation.” The problem of IRS "intimidation" to customers who are not under
investigation is very substantial. That intimidation results in the conversion of acts of negligence into
tax fraud cases in many instances. The Preparer is at a disadvantage if the data received from the
customer to the Preparer is communicated orally, because the source of the data used in the tax retum
cannot be traced.

In summary, I have the following observations and recommendations:

e A great deal of the distortions in tax determined by Preparers arises from negligence and lack of
tax technical training and experience. The IRS can easily remedy the problem by licensing tax
return preparers. In that licensing requirement, the IRS can create the necessary standards and
qualifications for licensing. The cost of that effort and the monitoring of that effort can be
covered by licensing fees. Since the IRS provides testing for Enrolied Agents, they can easily
formulate appropriate educational/experience requirements for tax retum preparers. A licensing
requirement will bring with it professional standards and accountability. The reduction of
negligence of return preparers will also reduce the amount of tax revenue lost by negligence.

e Fraud charges against tax returmn preparers should not supported if based solely upon testimony
from customers. The customer appears to have a conflict of interest when confronted by an IRS
Examiner because they have in their ownrminds great concern about their own self-incrimination
risk during the IRS interview — particularly in fraud cases. [ have seen criminal charges brought
with just five witnesses with significant conflict of interest pressures on the customers (e.g., fraud,
loss of employment if a fraud charge is brought, and fear of audit). Although customer testimony

_is probative, that testimony should not be treated as conclusive evidence of fraud.

e [n order to reduce the IRS "intimidation" factor by the IRS to customers of tax return preparers, it
would be helpful to be able to identify the source of the data used in the tax returns at the time the
tax returns are filed. This can be done with a few questions in the tax returns to establish if all of
the deductions, exemptions and credits be documented. [fthere are any estimated numbers, a
question can be asked about who provided the estimates. Attachments can be required by the IRS
for explanations of undocumented data or estimates. Since the key question asked by an IRS
Examiner to a Preparer customer is whether the data was provided by the preparer (to document a
fraud issue), that issue can be eliminated by having that data specified in the customer’s income
tax retum.

Respectfully submitted,

Alvin S. Brown. Esq.
Tax Attorney
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Testimony from Alvin Brown published by the House Ways &
Means Committee of the U.S. Congress

Fairfax, Virginia 22931
July 19, 2005

Mr. Chairman and other Members of the Subcommittee on Oversight

Alvin Brown and Associates is a tax law firm specializing in IRS issues and problems. | had a
25 year career in the Office of the IRS Chief Counsel. In my current tax practice | have tax
return preparer clients (“Preparers”) who have been or are presently being examined by the
IRS. Some of my Preparer clients are under under IRS criminal investigation. | have some
first-hand insight into the problems of the Preparers, the reasons for the examination, and how
the IRS conducts their investigations and brings fraud charges in most of the situations.

The most important fact that | can give this Committee from my personal experience is that the
Preparer technical knowledge of the tax law and procedures is grossly inadequate. There are
no statutory, educational, or experience requirements for any person to qualify as a "Tax
Return Preparer.” Some Preparers barely know the English language and their English
communication skills are poor; some do not have technical skills to work with software. These
Preparers are not attorneys, accountants or enrolled agents. Itis my personal opinion that the
problems that Preparers get into with the IRS are caused by their lack of training and lack of
knowledge which correspondingly results in the negligent preparation of U.S. tax returns.
Preparers are not required to be licensed by the IRS. Any person who is not a minor can
become a tax return preparer without any qualifications to engage in the business of tax return
preparation, including incarcerated felons. There is no requirement for any tax return preparer
to even warn a customer of their lack of knowledge or training. It follows that excessive error
will occur in the preparation of tax returns by unqualified and inexperienced Preparers. As one
might expect, incompetent, inexperienced and untrained Preparers have been the cause of
negligently filed tax returns thereby causing a significant negative impact on tax revenue.

It is my opinion that basic educational/experience requirements will eliminate a large amount of
tax return preparer negligence. There are standards for Enrolled Agents (those who qualify to
represent taxpayers before the IRS). It makes sense to provide qualifying standards for those
who which to become professional tax return preparers.

| also believe that the Internal Revenue Service should be charged with the responsibility of
formulating a licensing requirement in order to permit individuals to practice as professional
Tax Return Preparers.

My personal experience in representing return Preparer clients is that their errors arise from
negligence - not from fraud. The IRS, appropriately, is aggressive in investigating tax return
preparers. | respect that effort and encourage that effort. But there is a very obvious
difference between "negligence” and "fraud" - and is very easy for the IRS to spin negligence
into fraud. In any investigation of a tax return preparer, the IRS will always ask the preparer’s
customer whether the errors on their tax return were caused by their (customer) input or the
input of the tax return preparer. This question and those like it are quite intimidating to the
customer. If the customer says: "Yes, that is my number or data," that person (in his own
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mind) is likely to think that he will be charged with "fraud" by the IRS Agent for providing
erroneous data to the tax return preparer, for not having proper documentation, or because
they think they might be audited. On the other hand, if the customer says that the number or
data was provided by the Preparer, then the customer is not at risk. The Preparer will likely be
charged with fraud by the IRS if there are multiple customers who are similarly intimidated by
an IRS investigation who state that the data was sourced from the Preparer. Itis my personal
opinion that most of the tax return preparer investigations involve elements of IRS
intimidation of the customers of the Preparer. Therefore, | believe that the IRS should not be
able to bring a fraud charge against a tax return preparer if the charge is based solely upon the
testimony of customers who are concerned about self-incrimination, the basis of their
perceived “intimidation.” The problem of IRS "intimidation" to customers who are not under
investigation is very substantial. That intimidation results in the conversion of acts of
negligence into tax fraud cases in many instances. The Preparer is at a disadvantage if the
data received from the customer to the Preparer is communicated orally, because the source
of the data used in the tax return cannot be traced.

In summary, | have the following observations and recommendations:

€ A great deal of the distortions in tax determined by Preparers arises from negligence
and lack of tax technical training and experience. The IRS can easily remedy the
problem by licensing tax return preparers. In that licensing requirement, the IRS can
create the necessary standards and qualifications for licensing. The cost of that effort
and the monitoring of that effort can be covered by licensing fees. Since the IRS
provides testing for Enrolled Agents, they can easily formulate appropriate
educational/experience requirements for tax return preparers. A licensing requirement
will bring with it professional standards and accountability. The reduction of
negligence of return preparers will also reduce the amount of tax revenue lost by
negligence.

@ Fraud charges against tax return preparers should not supported if based solely upon
testimony from customers. The customer appears to have a conflict of interest when
confronted by an IRS Examiner because they have in their own minds great concern
about their own self-incrimination risk during the IRS interview — particularly in fraud
cases. | have seen criminal charges brought with just five witnesses with significant
conflict of interest pressures on the customers (e.g., fraud, loss of employment if a fraud
charge is brought, and fear of audit). Although customer testimony is probative, that
testimony should not be treated as conclusive evidence of fraud.

€ |n order to reduce the IRS "intimidation" factor by the IRS to customers of tax return
preparers, it would be helpful to be able to identify the source of the data used in the tax
returns at the time the tax returns are filed. This can be done with a few questions in the
tax returns to establish if all of the deductions, exemptions and credits be documented. If
there are any estimated numbers, a question can be asked about who provided the
estimates. Attachments can be required by the IRS for explanations of undocumented
data or estimates. Since the key question asked by an IRS Examiner to a Preparer
customer is whether the data was provided by the preparer (to document a fraud issue),
that issue can be eliminated by having that data specified in the customer’s income tax
return.

Respectfully submitted,

Alvin S. Brown. Esq.
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Tax Attorney
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